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CHAPTER ONE
INTRODUCTION
The Treaty which established the Economic Community of
West African States (ECOWAS) is substantially the same as
the European Economic Community Treaty; though not a car-
bon copy.1 The tremendous achievements the EC has made so
far may be the reason why the ECOWAS Treaty was made in
its image. Another possible reason may be historical.
Almost all the Member States of ECOWAS have had relation-
ships with some of the EC Member States.2 It is no wonder
that the Criminal Codes of Ghana, Nigeria and other
English speaking Member States of ECOWAS can be regarded
as a carbon copy of the Criminal Code of the United
Kingdom of Great Britain and Northern Ireland. The same
may apply to the French speaking Member States of ECOWAS
whose relationships with France in the post independence
era have even been closer than the English speaking Member
States and to that extent have institutions similar to the
ones in France. The structure of the Civil Service and
the nature of the legal systems in the French speaking
Member States of ECOWAS are almost the same as those in
France with differences being trivial.
To understand the subject matter of free movement of
goods within the ECOWAS vis a vis the European Communities
1
2(EC), it will be necessary to discuss the genesis of the
two Communities. Also important to discuss are the
membership, institutions, and aims and objectives of both
ECOWAS and the European Communities (EC). This will not
only give a glimpse of the two Communities, especially
ECOWAS which is more or less an obscure one, but also an
opportunity to appraise the success of free movement of
goods in the context of the creation of the Communities.
A. GENESIS OF ECOWAS AND EC
1. The Region of ECOWAS
For some years in the early 1970s and even the late
1960s, a number of political leaders3 and civil servants
in the West African region felt that a sub-regional com-
munity could help raise the standard of living and build
towards a better economic future.
Economic considerations therefore played a major role
in the establishment of the West African Economic Com-
munity in addition to the subsidiary role played by
political considerations. This is because demand for
economic development has been the major preoccupation of
all the Governments of the sub-region. There is a dis-
cernible dichotomy between the natural resources in the
region4 and the level of economic development.5 Part of
the reasons for this is colonization.
The colonial economy was structured to benefit the
colonial authorities. There were no good communication
3links between the countries in the region as the separate
colonial authorities embarked on their policies to their
egoistic advantage. There was no good cummunication links
even in any single country. Most of the railway lines
were confined to the mining regions and the seaports to
facilitate export of minerals by the colonial authorities.
This is evident in Ghana and Nigeria even today where all
the railway lines pass through important mining areas and
other regions which were of economic importance to the
British.6 Another feature of the colonial economy was the
mono cash crop system. The main cash crop of Gold Coast
(now Ghana) was cocoa and today the economy of the country
relies precariously on this crop.? The economies of the
Gambia and Burkina FasoB rely heavily on groundnut
(peanut) and cotton, respectively, and these have proven
to be very fatal to the economic development of these
countries. 9
The West African region became an exporter of primary
products. The Industrial Revolution which started in
Britain in the last century and spread to the other parts
of the world was totally kept away from the colonial
countries. This was based on the neo-classical
economist's view of division of labor and comparative
advantage in which the colonial countries would have
comparative advantage in the production of primary com-
modities and the colonial authorities would also have
.4
comparative advantage in manufacturing of goods. This has
proven to be an unequal exchange, leading to the
development of manufacturing countries and a corresponding
underdevelopment of the West African region.
The need to move away from this colonial heritage calls
for developing the infrastructure in the region,
diversifying the economy to deal with the one cash crop
system, and processing some of the primary products
produced in the subregion. The idea of an economic com-
munity in the subregion was thought as necessary for the
realization of these objectives. For most politicians and
civil servants who were eager for the formation of the
economic community, the idea was the integration of
economics of the West African region for the total
development of the area.
Apart from economic considerations, there were politi-
cal reasons that motivated political leaders, civil ser-
vants and other prominent citizens in the region for the
idea of ECOWAS. The need to relate to one another in the
region in a way that would reflect the pre-colonial era
had been a major concern. Trade had even gone on for
centuries before the arrival of the Europeans in West
Africa.10 Notmadic herdsmen had moved their cattle around
in the region unhindered by national boundaries.11
It is also an undisputed fact that the political
boundaries in West Africa today are artificial. They were
5created at the Brazzaville Conference in which the whole
continent of Africa was partitioned, among the British,
French, Spanish, Portuguese and other Europeans. Some
people woke up one morning to find out that they had to
travel to a different country to farm. When someone con-
siders the fact that a particular tribe in one country
extends to another country, it is no mere joke to hear the
story that during the partition, someone woke up one
morning to find out that he or she was sleeping in two
different countries. The Mossi-Dagbani ethnic group ex-
tends from Northern Ghana to Burkina Faso. Also there are
Hausa people living in both Nigeria and Niger. An idea of
ECOWAS was meant to do away with such political boundaries
imposed on the region during the last century and to es-
tablish a closer union among the West Africans.
Political leaders and technical experts worked together
to plan for the formation of ECOWAS. In November of 1973,
English, French and Portuguese speaking nations came
together at the meeting that established ECOWAS.~2 On
May 28, 1975, a treaty formally establishing ECOWAS was
signed in Lagos~3 However, ECOWAS did not become opera-
tional until March 19, 1977, the time when the First Task
Force had been assembled.~4 The Executive Secretary~5 and
the Managing Director took office that same year and the
first permanent staff was appointed in late 1979 and early
1980.
62. The European Communities
Like ECOWAS, there were both economic and political
considerations that gave birth to the EC.~6 On May 9,
1950, the French Foreign Minister, Robert Schuman, read a
declaration at a press conference which contained a
proposal to place the whole of Franco-German steel and
coal output under a common High Authority, in an organiza-
tion open to participation of other countries in Europe.~7
The origin of the European Community can be traced to this
proposal by Robert Schuman. However, before this
proposal, leading European leaders~B and various groups
had advocated the need for the Europeans to unite.
There were several meetings in Europe for the realiza-
tion of this aim in which many prominent parliamentarians,
scholars, and statesmen took part.~9 Various groups,
however, had different ideas about the whole issue of
European unity. While the Unionist advocated a further
development of the intergrovernmental cooperation between
European countries, the Federalists were eagerly inter-
ested in the European Federation. There were also the
Constitutionalists who wished to proceed to convene a
"Constituante Europeene" which would have drafted and
pro-claimed a United States of Europe. The Functionalist
advocated a merger of sovereign national rights based on
concrete issues. Events in post World War II in Europe
were the major reasons that led to the desire for the
7unification of Europe. After the Second World War, Russia
became so strong militarily20 that the rest of Europe be-
came highly vunerable. The Soviet Union expanded beyond
its borders and had some European countries as its
satellites.2~ To contain the threat of Russia was a major
reason that gave a sense of unity to the Europeans.
Economic considerations also played a role for the for-
mation of the EC. During World War II, Europe was
destroyed and some parts were literally reduced to rubble.
The United States responded to this problem with the Mar-
shall Aid Plan. A sense of an economic union was con-
ceived b many as necessary to help Europe rebuild itself.
On March 25, 1957, the Treaty of Rome was signed and
the European Economic Community was born. The Treaty,
however, entered into force on January 1, 1958.22
B. MEMBERSHIP AND INSTITUTIONS OF ECOWAS AND EC
1. Membership
There are at present sixteen members of the West
African Economic Community. The original members of the
Community were fifteen23 and Cape Verde joined it in 1979.
The European Community has twelve members at present.
The original members were six.24 In 1973, they were
joined by Denmark, Ireland, and the United Kingdom of
Great Britain and Northern Ireland. Three more members
joined recently and these are Greece in 1981, and Spain
8and Portugal in 1986. Other countries have attempted to
join but could not do SO.25
2. Institutions
a. The ECOWAS
The ECOWAS has several institutions created by the
Treaty to implement the policies of the Community for the
realization of its aims and objectives.
The Authority of Head of State and Government is the
principal governing institution of the Community.26 It is
charged with the general direction and control of the
performance of the executive functions of the Community
for the progressive development of the Community and the
achievement of its aims. Decisions and the directions of
the Authority are binding. It meets at least once a year
and determines its own procedure, including the annual
rotation of the office of the Chairman among the members
of the Authority.
Another institution is the Council of Ministers which
is composed of two representatives of each Member State.27
It is charged with the responsibility to keep under
review the functioning and the development of the
Community in accordance with the treaty establishing it.
It also makes recommendations to the Authority on matters
of policy aimed at the efficient and harmonious function-
ing, and the development of the Community. It gives
9direction to all subordinate institutions of the Com-
munity.
The Council of Ministers meets twice a year and one of
such meetings should be held preceeding the annual meeting
of the Authority. It controls its own procedure, includ-
ing the rotation of the chairman among the members of the
Council.
The Executive Secretariat, based in Lagos, Nigeria, is
headed by the Executive Secretary who is appointed by the
Authority. In appointing officers to the Executive
Secretariat due regard is accorded to securing the highest
standard of efficiency and technical competence. Another
criterion is the equal distribution of appointments to
such post among citizens of Member States.
The Executive Secretariat is responsible for the day-
to-day administration of the community.2B
The Technical and Specialized Commissions which consist
of representatives designated by Member States and these
are assisted by advisers.29 These Commissions are charged
with the responsibility to submit from time to time
reports and recommendations through the Executive
Secretary to the Council either on its own initiative or
the Executive Secretary. There is also an External
Auditor appointed and removed by the Authority on the
recommendation of the Council.30
10
Another important institution of the West African Com-
munity is the Tribunal which is empowered to ensure the
observance of law and justice in the interpretation of the
provisions of the Treaty.3~ It is responsible for settling
all disputes as may be referred to it. The Court,
however, has not been established and does not exist
beyond its creation in the ECOWAS Treaty.
b. The European Communities
Like the ECOWAS, the European Communities have several
institutions. These are the European Parliament (The
Assembly), the Commission, the Council, and the European
Court of Justice.32
The European Parliament has its members directly
elected by voters of the Member States of the Community.
It meets in Strasbourg, France. Article 137 of the Treaty
states that "The Assembly, which shall consist of repre-
sentatives of the people brought together in the com- .
munity, shall exercise the advisory and supervisory powers
which are conferred upon it by this Treaty." The Assembly
has the right to give non-binding advice on proposed
legislation and to ask questions of the Commission and the
Council. It has also the power to pass a motion of
censure which would then require the entire resignation of
all members of the Commission. Also, it has power to sug-
gest changes in the Community1s annual budget.
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The Council, based in Brussels, is composed of one rep-
resentative from each Member State. Article 145 of the
Treaty establishes the Council "to ensure that the objec-
tives set out in this Treaty are attained." For this pur-
pose, it,is empowered to "ensure coordination of the
general economic policies of the Member States," and has
power to take decisions. The Council is the legislative
body of the Community and adopts regulations and other
acts proposed by the Commission.
The Commission, also based in Brussels, consists of
seventeen Commissioners who are appointed by joint action
of Member States for four-year terms. The Commissioners
are independent and not represenatives of the government
of the Member States. Article 155 of the Treaty empowers
it "to formulate recommendations or deliver opinions on
matters dealt with in this Treaty." It is also empowered
"to have its own power of decision and participate in the
shaping of measures taken by the Council and by the
Assembly ..." The Commission is therefore the executive
arm of the Community, seeing to it that the Treaty is ob-
served and the decisions of the Community are implemented.
The European Court of Justice, based in Luxembourg, is
charged with the interpretation and application of the
Treaty law. The Court consists of thirteen judges who are
assisted by six Advocate Generals. As a judicial arm of
the Community, the Commission or Member States may bring
12
an action before the Court challenging a Member State to
fulfill Treaty obligation. The Commission, the Council,
or Member State can ask the Court to review the acts of
the Councilor Commission for violation of the Treaty
rules. In certain circumstances, when an individual is
directly affected by a community action, he or she can
bring an action before the Court.
3. Divergences between ECOWAS and EC Institutions
It is useful to mention some differences between the
institutions of ECOWAS and EC. The ECOWAS institution is
in a hierarchical order with the Authority of Heads of
State and Government at the apex. The decisions of the
Council of Ministers which is next to the Authority bind
all the other institutions below. The Court of Justice
may be an exception because of its role in the interpreta-
tion of the Treaty and the settlement of all disputes
arising between the Member States. The EC institutions
are not in explicit hierarchical order. The EC Treaty,
unlike the ECOWAS Treaty, does not expressly, or even by a
necessary implication, indicate that one institution is
above the other. Though the European Parliament has the
power to require the entire resignation of all members of
the Commission, this does not suggest that the European
Parliament is higher than the Commission. That power has
never even been exercised by the Parliament and hopefully
it will never.
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It will be useful to mention here the primacy of the
Council in the EC. The Community Legislation is to be
adopted by the Council, but usually only upon the proposal
by the Commission. The Council can amend a Commission
proposal by a unanimous vote. "In practice, considerable
negotiation occurs between the two bodies and the Council,
with its power to reject any proposal, is often able to
insist on its viewpoint."33 This gives greater leverage
to the Council than the other institutions of the EC.
The Executive Secretariat of ECOWAS is more an ad-
ministrative body than an executive one like the Commis-
sion of the EC. The Executive Secretariat receives
instructions from two superior institutions -- the
Authority and the Council -- in the day-to-day administra-
tion of the West African Community.
Also important to note is the direct involvement of
Heads of State and Government in the affairs of ECOWAS.
The members of the Council of Ministers are also
politicians and not technocrats.34 The reason for this is
the fact that in West Africa economic decisions have
serious political undertones35 and cannot be entrusted
even to experts without direct involvement of political
leaders. This is not to suggest that economic decisions
in Europe have no political implications36 but the degree
differs substantially. In looking at the institutions of
14
EC there are more experts involved in them than political
leaders. The situation in ECOWAS is different.
C. AIMS AND OBJECTIVES OF ECOWAS AND EC
Economic communities are established for the purpose of
removing certain barriers within the Member State and the
adoption of common policies so as to ensure economic
development and a higher standard of living. Also they
are established so as to create a unifying link between
the Member States for the enhancement of an ever closer
relation. The preambular language of both ECOWAS and EC
echo the objectives in a very clear manner.
The ECOWAS Treaty, mentions, among others, "the over-
riding need to accelerate, foster and encourage the
economic and social development of their States in order
to improve the living standard of their people.37 It also
indicates "as the ultimate objective of their efforts, an
accelerated and sustained economic development of their
States and the creation of a homegeneous society leading
to the unity of the countries of West Africa, by the
elimination of all types of obstacles to the free movement
of goods, capital and persons.
To achieve these objectives, the ECOWAS Treaty mentions
the aims of the Community. In Article 2 of the Treaty it
sets out the aims of the Community as follows:
It shall be the aim of this community to promote
cooperation and development in all fields of
economic activity particularly in the fields of
industry, transport, communications, energy,
15
agriculture, natural resources, commerce, monetary
and financial questions and in social and cultural
matters for the purpose of raising the standard of
living of its peoples, of increasing and maintain-
ing economic stability, of fostering closer rela-
tions among its members and of contributing to the
progress and development of the African continent.
The Community shall by stages ensure:
a) elimination as between Member States of customs
duties and other charges of equivalent effect in respect
of import of goods;
b) abolition of quantitative and administrative
restrictions on trade among Member States;
c) establishment of a common customs tariff and a com-
mon commercial policy towards third countries;
d) abolition as between the Member States of obstacles
to the free movement of goods, persons, services and capi-
tal;
e) harmonization of agricultural policies in Member
States, notably in the fields of marketing research and
agro-industrial enterprises;
f) the implementation of schemes for the joint develop-
ment of transport, commerce, energy, and other intrastruc-
tural facilities as well as the evolution of common policy
in these fields;
g) the harmonization of economic and industrial
policies of the Member States and the elimination of dis-
parities in the level of development of Member States;
h) the harmonization, required for the proper function-
ing of the Community, of the monetary policies of the Mem-
ber States;
i) establishment of a Fund for Cooperation, Compensa-
tion and Development;
j) other activities necessary for the development of
the Community.
Like the ECOWAS Treaty, the EC Treaty mentions the
objectives of the Community. The preamble to the Treaty
indicates the determination "to establish the foundation
16
of an ever closer union among the European people." This
is to "ensure the economic and social progress of their
countries by common action eliminating the barriers which
divide Europe." It also mentions, among others, the
direction of "their efforts to the essential purpose of
constantly improving the living and working conditions of
their people" and also the intention "to confirm the
solidarity which binds Europe and overseas countries.
Article 2 of the EC Treaty indicates the objectives of
the Community more succintly. It states that "The
Community shall have as its task, by establishing a common
market and progressively approximating the economic
policies of Member States, to promote throughout the Com-
munity a harmonious development of economic activities, a
continuous and balanced expansion, an increase in
stability, an accelerated raising of the standard of
living and closer relations between the States belonging
to it.
Like the ECOWAS Treaty, Article 3 of the EC Treaty in a
very detailed manner states the activities of the
Community for the establishment of the Common Market and
the progressive approximation of economic policies.3B
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IDIDNOTESTO CH~T~OOE
1. The ECOWAS Treaty is indeed modeled on the Treaty
of Rome because the two share some common features. Among
the common features are what constitutes the foundations
of the two communities, which include free movement of
goods, agriculture, free movement of persons, services and
capital, and transport.
2. All the Member States of the ECOWAS except Liberia
were colonized by certain European countries. Among these
are Britain, France and Portugal.
3. One such leader is Professor Adebayo Adedeji, now
Executive Secretary of the United Nations Economic Commis-
soin of Africa, who was the Federal Minister of Finance
and Economic Planning in the Federal Republic of Nigeria
in the 1970s.
4. Throughout the region there are substantial sources
of mineral deposits including copper, bauxite, iron ore,
chromium, tin, manganese, gold, diamond phosphates, silica
and uranium. See ECOWAS Advertisers Announcement in West
Africa Magazine, July 6, 1987, p. 1289.
5. Of the 36 least developed countries in the world,
ten are found in the region. These are Benin Guinea,
Guinea Bissau, Mali, Niger, Sierra Leone, and Togo. See
UNCTAD, The Least Developed Countries, 1985 Report.
6. Railway lines in Ghana, for example, are confined
to important mining towns such as Tarkwa, Dunkwa, Prestea,
Konongo, and important cocoa producing areas such as
Kumasi.
7. Cocoa accounted for 43.71% of the Ghana's total ex-
port in 1982. Source: UNCTAD Secretariat Computations
based on United Nations Statistical Office Data.
8. In 1982, cotton was the major export of Burkina
Faso, accounting for 41.92% of the total export. Source
UNCTAD Secretariat Computations based on United Nations
Statistical Office Data.
9. Burkina Faso and the Gambia are among the least
developed countries in the world, according to UNCTAD
Report on Least Developed Countries in 1985.
10. For a full account of trade in Africa before the
arrival of the Europeans, see John G. Jackson, Introduc-
tion to African Civilization (University Books, New York,
1970), pp. 264-282.
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11. This partly explains why Fulani ethnic group who
are normadic herdsmen are found in many countries in West
Africa today. The Fulani ethnic group is found in
Nigeria, Niger, Mali, Upper Volta and other places.
12. See West Africa Magazine Special Report on ECOWAS,
July 1987.
13. See International Legal Materials (The American
Society of International Law), 1975 Vol. XIV, p. 1200.
14. See West Africa Magazine Special Report on ECOWAS,
July 1987.
15. The first Executive Secretary of ECOWAS was Dr.
Aboubakar Diaby Ouatarra.
16. On the issue of economic and political considera-
tion giving birth to the European Communities, see F. Roy
Willis, "Origins and Evolution of the European
Communities," The European Community After Twenty Years,
(November 1978, The American Academy of Political and So-
cial Sciences), Vol. 440, pp. 2-3.
17. See PJA Kapteyn and P.V. Van Themaat, Introduction
to the Law of European Communities (1973 Sweet and Max-
well, London), p. 1.
18. One of these was Winston Churchill, who on Septem-
ber 19, 1949, in an address at Zurich University made men-
tion of the necessity to build a kidn of United States of
Europe. See Kapteyn and Van Themaat, Introduction to the
Law of European Communities, (1973 Sweet and Maxwell,
London), pp. 2-3.
19. On May 7, 1948, numerous political groups jointly
convoked the Congress of Europe in the Knights Hall at The
Hague and in a series of resolutions they made an appeal
for the formation of a political and economic union of
Europe. See Kapteny and Van Themaat , Introduction to the
Law of European Communities (1973 Sweet and Maxwell,
London), p. 3.
20. Russians exploded their first atomic bomb in
August, 1949.
21. The Coup detat of February 20, 1948, in Checkos-
lovakia and the Berlin blockade from June 24, 1948, to May
12, 1949, are classic examples.
19
22. International Organizations and Integration, Docu-
ments selected by Louis Sohn (Martinus Nijhoff
Publishers), p. 742.
23. The original members of ECOWAS were Dahomey (now
Benin), The Gambia, Ghana, Guinea, Guinea Bissau, Ivory
Coast, Liberia, Mali, Mauritania, Niger, Nigeria, Senefal,
Sierra Leone, Togo, and Upper Volta (now Burkina Fasco).
24. The original members of the EC were Belgium,
France, Italy, Luxembourg, The Netherlands, and West Ger-
many.
25. Norway decided to join the European Communities in
1973 but could not do so because the proposal was voted
down in a national referendum. Morocco, a North African
country, decided to join but could not do so because its
membership was rejected.
26. Article 5 of the ECOWAS Treaty.
27. Article 6 of the ECOWAS Treaty.
28. Article 8 of the ECOWAS Treaty.
29. Article 9 of the ECOWAS Treaty.
30. Article 10 of the ECOWAS Treaty.
31. Article 11 of the ECOWAS Treaty.
32. Articles 137-188 of the EC Treaty.
33. John H. Jackson and W. J. Davey, Legal Problems of
International Economic Relations (West Publishing Co., St.
Paul, Minn. 1986), p. 201.
34. In some cases, the Minister responsible for Finance
and Economic Planning in a Member State is designated as a
Member of the Council of Ministers of the ECOWAS. Some of
these Ministers are economists by profession and can be
regarded as experts or technocrats and not merely
politicians. Examples of these are Professor Adebayo
Adedeji of Nigeria and Dr. Robert Gardiner and Dr. Joe Ab-
bey of Ghana.
35. The devaluation in Ghana in 1971 by the government
of Dr. K. A. Busia partly led to the coup d'etat of
January 13, 1972, which brought in the "redeemers"
(National Redemption Council).
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36. Economic decisions in Europe also can lead to a
change of government but not coup d'etats which usually
bring in misguided military leaders who do not understand
what they are doing as it pertains in West Africa.
37. Preamble to the ECOWAS Treaty.
38. Article 3 of the EC Treaty in a detailed fashion
provides the following as the aims of the Community.
(a) the elimination, as between Member States, of customs
duties and of quantitative restrictions on the import and
export of goods, and all other measures having equivalent
effect;
(b) the establishment of common customs tariff and of a
common commercial polity towards third countries;
(c) the abolition as between Member States, of obstacles
to free movement of persons, services and capital
(d) the adoption of a common policy in the sphere of
agriculture;
(e) the adoption of a common policy in the field of
transport;
(f) the institution of a system ensuring that competition
in the common market is not distorted;
(g) the application of procedures by which the economic
policies of Member States can be coordinated and disequi-
libria in their balances of paYments remedied;
(h) the approximation of the laws of Member States to the
extent required for the proper functioning of the Common
Market;
(i) the creation of a European Social Fund in order to
improve emploYment opportunities for workers and to con-
tribute to the raising of standard of living;
(j) the establishment of a European Investment Fund to
facilitate the economic expansion of the Community by
opening up fresh resources; and
(k) the association of overseas countries and territories
in order to promote jointly economic and social develop-
ment.
CHAPTER TWO
FREE MOVEMENT OF GOODS
The establishment of a common market cannot materialize
without free movement of goods within its borders. It is
an essential element of a common market and without it the
whole concept of common market will be lost.
Free movement of goods is one of the most important
features of both ECOWAS and EC. In ECOWAS parlance, trade
liberalization~ among the Member States is a prerequisite
for the realization of the objectives set out in the
preamble to the Treaty. This is to promote intra-trade
among the West African States because each Member State is
obliged to open up its market so that goods can move in
without any obstacles.
Like ECOWAS, free movement of goods is one of the
essential pillars supporting the edifice of the European
Economic Community. The Treaty mentions this together
with agriculture, free movement of persons, services and
capital, and transport as the "foundations of the Com-
munity." These are prerequisites for the realization of
the objectives 0 the Community. Interpreting the relevant
articles of the Treaty, the European Court has always at-
tributed the greatest importance to these subjects which
form the foundations of the Community, and as will be seen
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below, has ruled on several occasions that no exceptions
should be allowed in the case of these fundamental provi-
sions unless expressly allowed.
A. ESTABLISHMENT OF A CUSTOMS UNION
Article 12 of 'the ECOWAS Treaty summarizes the concept
of free movement of goods within the Member States by men-
tioning the establishment of a customs union and the
elimination of quota, quantitative or like restrictions.
It also mentions the establishment of a common customs
tariff in respect to foods imported into Member States
from third countries.
Article 9 of the EC Treaty deals with the issue of a
customs union. In an unequivocal language it states that
"The Community shall be based upon a customs union which
shall cover all trade in goods and which shall involve the
prohibition between Member States of customs duties on im-
ports and exports and all charges having equivalent ef~
fect, and the adoption of a common customs tariff in their
relation with third countries."
Both ECOWAS and EC are based upon a customs union which
involve not only removing trade barriers between them, but
common rules with regard to third countries.2 This, in
essence, makes them distinct from the Free Trade Area
which involves only removing trade barriers between the
Member countries and does not deal with relations with
third countries.
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1. Elimination of Customs Duties
(a) ECOWAS
The ECOWAS Treaty deals with elimination of customs
duties in one single article. Article 133 of the Treaty
indicates that Member States shall reduce and ultimately
eliminate customs duties and any other charges with equi-
valent effect except duties notified in accordance with
Article 17 of the Treaty with regard to importation of
goods which are eligible for community tariff treatment.
Article 17 of the Treaty will be dealt with extensively
below in connection with revenue duties and internal taxa-
tion but it will be accurate to state that generally cus-
toms duties on imports and all charges having equivalent
effect are prohibited between the Member States of ECOWAS.
The purpose of this prohibition, ostensibly, is to allow
goods from one Member State to move to another without any
restriction so as to improve intra-trade within the West
African region. Lumber from Ghana should move to Niger
without any import duties or charges having equivalent
effect imposed on such imports.
The subsections of Article 13 detail the time table for
the gradual reduction and total elimination of these
import duties and charges having equivalent effect. This
is because it will be difficult, if not impossible, to
eliminate all existing duties and charges at one time
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immediately after corning into force of the Treaty or even
within a short time afterwards.
While paragraph 2 of Article 13 indicates that during
the first two years from the definitive entry into force
of the Treaty, Member States will not be required to
reduce or eliminate import duties, it prohibits Member
States from introducing new duties or taxes or increasing
existing ones. The Member States are required to transmit
to the Executive Secretariat all information on import
duties for study by relevant institutions of the Com-
munities. This is meant to monitor the import duties of
Member States so that no new duties shall be introduced or
to increase existing ones.
Paragraph 3 of Article 13 of the Treaty states that
"Upon the expiry of the period of two years
referred to in paragraph 2 of this Article and
during the next succeeding eight (8) years Member
States shall progressively reduce and ultimately
eliminate import duties in accordance with a
schedule to be recommended to the Council of Min-
isters by the Trade, Customs, Immigration,
Monetary and PaYment Commission."
Such a reduction is to take into account "the effects of
the reduction and elimination of import duties on the
revenue of Member States and the need to avoid the disrup-
tion of the income they derive from import duties." Al-
most all the West African countries rely on import and ex-
port duties, excise duties and other taxes as a primary
source of revenue to the Government and that is why the
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Treaty makes special provision for the reduction and
elimination of import duties.
Paragraph 4 of Article 13 deals with elimination of im-
port duties by the Authority on the recommendation of the
Council of Ministers. It authorizes the Authority on the
recommendation of the Council of Ministers to "decide that
any import duties shall be reduced more rapidly or elimi-
nated earlier than is recommended by the Trade, Customs,
Immigration, Monetary and PaYment Commission." Also, the
Council of Ministers is empowered to examine, not later
than one calendar year preceding the date in which such
reductions or eliminations corne into effect "whether such
reductions or eliminations shall apply to some or all
goods and in respect of some or all Member States and
shall report the result of such examination for the deci-
sion of the Authority." Though the entire Member States
of ECOWAS are developing countries, there are some which
are more developed than others. Due to the different
level of economic development, some Member States will be
required to reduce or eliminate their import duties more
rapidly. Others will also be allowed to maintain their
import duties. This has been one of the major setbacks to
free movement of goods within the region.
(b) The European Communities
The EC, like the ECOWAS, involves the establishment of
a customs union, the very essence which involves the
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elimination of customs duties within the territory of the
union. Article 12 of the Treaty forbids Member States
from introducing between themselves any new customs duties
on imports or exports or any charges having equivalent
effect, and from increasing those which they already apply
in their trade with each other. This means introducing
new customs duties, or increasing existing ones, is
clearly prohibited.
Article 13 specifically deals with customs duties on
imports. It states that "Customs duties on imports in
force between the Member States shall be progressively
abolished by them during the transitional period .••."4.
There is virtually no problem identifying customs
duties on imports which Article 13(1) prohibits. The
problem is the various schemes which Member States may
adopt which have the equivalence of import duties.
Paragraph 2 of Article 13 addresses this problem. It
states that "Charges having an effect equivalent to
customs duties on imports, in force between Member States,
shall be progressively abolished by them during the tran-
sitional period." The EC Treaty does not offer a defini-
tion for "charges having equivalent effect" but the
European Court has defined these charges as "duties
whatever their description or technique, imposed
unilaterally, which apply specifically to a product
imported by a Member State but not to a similar national
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product and which by altering the price have the same
effect upon the free movement of goods as custom duty."s
Critically examining this definition will involve some
problems6 but it suffices to indicate that Article 13(2)
is meant to deal with pecuniary charges such as license
fees, statistical levies, veterinary inspection charges,
etc., which have the same effect as customs duties on
imports. The Statistical Levy Case? illustrates this
point further. Before the entry into force of the EC
Treaty, the Italian Republic had levied on goods imported
and exported a charge called "statistical levy." The tax
was payable at a fixed amount of 10 lire on every 100
kilograms or every metric ton of goods on every animal or
vehicle with a minimum of 10 lire payable in each case
even for goods in the smallest quantities. After request-
ing clarification on this levy, from the Italian
authorities, the Commission took the view that it con-
stituted a charge on imports and exports. The Italian
Government maintained that the charge constituted the
consideration of a service rendered and as such cannot be
designated as a charge having the same effect as customs
duties. The Court held that the charge was contrary to
the Treaty because the "importance of these prohibitions
is such that in order to prevent their circumvention by
means of various customs and fiscal measures the Treaty
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was intended to prevent any possible failure in their
implementation."
The EC Treaty in Article 16B deals with the elimination
of customs duties on exports and charges having equivalent
effect. This means no customs duties should be levied on
goods leaving one Member State of the Community to
another. Neither should any pecuniary charge be levied on
such goods. In the Bauhuis Case9 the Plaintiff, in
accordance with the provisions of Netherlands law relating
to livestock, paid fees for veterinary and public health
inspections when in November and December of 1970, he
imported into the Netherlands swine coming from a Member
State and when from August 1966 to July 1971, he exported
swine for breeding, bovine animals for breeding, and
horses from the Netherlands to other Member States.
The Netherland government posed this question to the
European Court: "Is the phrase 'charges having an effect
equivalent to customs duties on exports' to be interpreted
as including pecuniary charges which are imposed by a Mem-
ber State in respect of veterinary and public health in-
spection of livestock which is intended to be exported to
another Member State insofar as such pecuniary charges
suffice to cover, and do not exceed the actual cost of a
veritinary and public health inspection which is carried
out by authority of the Government?"
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The Court held, among others, that "any pecuniary
charge whatever its designation and mode of application,
which is imposed unilaterally on goods by reason of the
fact that they cross a frontier, and which is not a cus-
toms duties in the strict sense, constitutes a charge
having equivalent effect .... even if it imposed for the
benefit of the State." This case illustrates the extent
to which customs duties on export and other equivalent
charges are prohibited within the European Community.
It will be important to mention briefly Article 17 of
the EC Treaty which deals with customs duties of fiscal
nature. It states that Articles 9 to 15(1) of the Treaty,
which deal with elimination of customs duties, shall also
apply to customs duties of fiscal nature. However, such
duties shall not be taken into consideration for the pur-
pose of either calculating customs receipts or the reduc-
tion of customs duties as a whole. If the Commission
finds that substitution for any customs duty of a fiscal
nature meets with serious difficulties in a Member State,
it shall authorize the State to retain the duty on condi-
tion that it shall abolish it not later than six years
after entry into force of the Treaty.
(c) Comparison of Ecowas and the EC with Regards to the
Elimination of Customs Duties
It can be noted that the elimination of customs duties
and all charges having equivalent effect in both ECOWAS
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and EC to facilitate free movement of goods is fraught
with enormous flexibility. Paragraph 3 of Article 13 of
the ECOWAS Treaty takes into consideration the effects of
the reduction and elimination of import duties on the
revenue of Member States and the need to avoid the
disruption of income they derive from income duties. This
is very important because of the nature of the economy of
the West African sub-region. The level of economic
development in the region differs with some countries more
developed than others. Paragraph 4 of Article 13 makes
provision for some Member States to abolish their import
duties more rapidly than is recommended. There are also
some provisions in the EC Treaty which make the elimina-
tion of customs duties more flexible as in the ECOWAS.~o
Elimination of customs duties on exports and all
charges having equivalent effect is conspicuously missing
in the ECOWAS. While EC deals with both elimination of
customs duties on imports and exports, ECOWAS deals with
only imports. The reason, once again, is the nature of
the economies of the West African sub-region. In Ghana,
for example, the timber is one of the essential export
products and its production and marketing are regulated by
the Ghana Timber Marketing Board to ensure that it genera-
tes the necessary foreign exchange the country needs.
Some of the Member States of ECOWAS in the Sahelian region
are starved for this product.~~ To eliminate all export
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restrictions12 means that nationals of these countries can
export timber to their countries without any hindrance.
This will seriously affect the economy of Ghana. Export
products are so sensitive in the sub-region that the
architects of the ECOWAS Treaty deliberately left it out.
Another important observation is the decision of the
Authority concerning the reduction and elimination of im-
port duties. The Authority can decide that reduction and
elimination of import duties shall be accomplished earlier
than is recommended by the Commission on Trade, Customs,
Immigration, Monetary and Payment. The Council of
Ministers is charged with recommending such a decision to
the Authority. As indicated earlier, the institution of
ECOWAS are in hierarchical order. The Authority is the
highest institution in the ECOWAS and its involvement in
deciding the reduction and elimination of import duties
reflects how serious such decisions are in the sub-region.
Such decisions which will, ordinarily be entrusted to the
Commission or the Council in the EC are extremely volatile
and are entrusted to the political leaders.
2. Establishment of Common Customs Tariff in ECOWAS and
EC
The establishment of a common customs tariff13 is a
feature of both Communities. This makes the two com-
munities a customs union rather than a Free Trade Area.14
While the elimination of customs duties between the Member
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States of the Communities regulates the internal markets,
the setting up of common customs tariff regulates the ex-
ternal trade of the Communities.
Article 14 of the ECOWAS Treaty deals with the subject
of common customs tariff. In paragraph 1 of this Article,
member States agree to the gradual establishment of a com-
mon customs tariff in respect of all goods imported into
Member States from third countries. A timetable for the
establishment of this custom tariff is provided in Article
14(2) of the Treaty. At the end of the eight years
referred to in paragraph 3 of Article 13 of the Treaty~5
and during the next preceding five years Member States
should gradually abolish their existing differences in
their external customs tariff in accordance with the
schedule to be recommended by the Commission on Trade,
Customs, Immigration and Payment. This is meant to give
time for the various countries of the sub-region to amend
their external customs tariff and ultimately harmonize the
rules in this regard. The Commission, in paragraph 3 of
Article 14, is charged with the duty to ensure the estab-
lishment of a common customs nomenclature and common
custom statistical nomenclature for all the Member States.
This is meant to have a uniform classification system to
deal with disparate national tariff classification sys-
tems.
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Like the ECOWAS, the establishment of a common customs
tariff in the EC is a prerequisite for the realization of
the dream of a custom union. This is to regulate the
external trade of the Community so as to contribute to the
development of international trade and the lowering of
barriers to trade.
Article 23 of the EC Treaty discusses in detail the
procedure for the progressive introduction of the common
customs tariff which Member States shall amend their
tariff applicable to third countries.16 The EC Treaty
deals with this issue with enormous flexibility so as to
avoid serious disturbances in the economies of Member
States. In Article 26, the Commission may authorize any
Member State encountering special difficulties to postpone
the lowering or raising of duties indicated in Article 23
of the Treaty.
It will be important to mention the rationale for the
setting up of a common customs tariff in the two Com-
munities. The elimination of customs duties between the
Member States may not be as effective as it should be un-
less rules governing external trade are harmonized. This
is due to the fact that goods which come from third
countries are considered to be in free circulation in a
Member State if import formalities have been complied
with. Such goods are considered the same as those
originating in that Member State and can move within the
34
Community. Having differences with regard to external
customs tariff can lead to a situation where a Member
State may, indirectly pay some "duties" on goods imported
by a Member State from a third country. Article 22 of the
ECOWAS Treaty17 and Article 10 of the EC Treaty1B address
this problem but still there are subtle ways to circumvent
these rules. Having a common customs tariff is the effec-
tive solution.
3. The Problem of Internal Taxation in ECOWAS and EC
Internal taxation may have an effect equivalent to cus-
toms duties and as a result serve as an encumbrance to
free movement of goods. In the ECOWAS Treaty, this sub-
ject has been specifically treated in detail to avoid its
adverse effect on the free movement of goods. Member
States are not to apply directly or indirectly to imported
goods from any Member State fiscal charges in excess of
those applied to like domestic goods or otherwise impose
such charges for effective protection of domestic goods.
Article 17, paragraph 2, requires Member States to
eliminate all effective internal taxes and other internal
charges that are made for the protection of domestic
goods. Where as a result of an obligation under an exist-
ing contract entered into by a Member State, the Member
State cannot comply with this provision, the Member State
should notify the Council of Ministers, and will not be
allowed to extend or renew such contract after it expires.
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Member States are also required to remove all revenue
duties designed for the exclusive purpose of protecting
domestic products. The elimination of all these charges
are meant to allow goods to move within ECOWAS without
barriers which may be erected as a result of these
charges.
The EC like ECOWAS has similar provisions dealing with
this internal taxation. Though these provisions are not
treated under the Custom Union heading in the Treaty, it
will be appropriate to discuss them here because the
internal taxation has an effect equivalent to customs
duties. Article 95 requires Member States not to impose,
directly or indirectly, on the products of another Member
State any internal taxation of any kind in excess of that
imposed on similar domestic products. Also, no Member
State should impose on the products of other Member States
any internal taxation of such a nature as to afford
indirect protection to other products. These provisions
are meant to remedy a situation where a Member State may
use internal taxation as a protective device for domestic
goods, thus hampering free movement of goods within the
region.
The Second Lutticke Case~9 dealt with the problem of
internal taxation. On October 9, 1963, the plaintiff re-
quested the Customs Office to give customs clearance for
15,000 kilograms of whole milk powder originating from
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Luxembourg. In granting the request, the plaintiff was
required to pay the sums of 3,279.70 DM as customs duties
and 1323.80 DM as turnover equalization tax. The plain-
tiff made an administrative complaint alleging that the
turnover equalization tax demanded was unfounded in law.
The European Court held that Article 95 sets forth as a
general and permanent rule of Community law that Member
States should not impose on the product of other Member
States any internal taxation in excess of that imposed on
similar domestic products. Any indirect measure which
serves as incentive to domestic products to the
disadvantage of goods corning from other Member States is
forbidden. In the Taxation of Alcohol in Ireland Case20
the legal provisions applicable in Ireland, in particular,
pursuant to the imposition of Duties (no. 221) Excise
Duties Order 1975, provides in favor of domestic wine
deferment of paYment of between four to eight weeks
according to the product whereas in the case of the same
product from other Member States the duty is payable
either at the date of importation or delivery from the
customs warehouse. The Commission acknowledged that there
was no discrimination as regards to the rate of duty
applicable. However, it considered the fact that Irish
products are granted deferment of paYment beyond the date
on which the products are put on the market, amounted to
conferring on national producers a financial benefit in
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comparison with importers. This, according to the Commis-
sion, results in a disadvantage to imported products with
the corresponding Irish national production. The Court
agreed to the Commission assertions and regarded the Irish
action as a discriminatory tax policy.
B. ELIMINATION OF QUANTITATIVE RESTRICTIONS
Quantitative restrictions or quotas is a specified
amount or quantity of a particular goods which a country
will allow to be imported or exported. These are measures
which restrict the volume of imports into a country and
the volume of exports that leave a country. Unlike tariff
discussed above, it does not artificially raise the cost
of imports or exports but rather places direct limits on
the quantity of imports or exports of a particular
country. The effects of quantitative restrictions are
more direct and discernible and it is much easier to
operate. Since quantitative restrictions serve as
measures that hinder free movement of goods, the ECOWAS
Treaty like the EC Treaty deals with them.
The ECOWAS Treaty, Paragraph 1 of Article 18, requires
the Member States to eliminate gradually all quantitative
restrictions. It stipulates that
"Member States undertake to relax gradually and to
remove ultimately in accordance with a schedule
.... and not later than ten years from the
definite entry into force of this Treaty all
existing quota, quantitative restrictions or
prohibitions which apply to the imports into that
Member State and thereafter refrain from imposing
any further restrictions or prohibitions."
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In short, quantitative restrictions or like prohibitions
on imports are forbidden by the Treaty. Paragraph 2 of
Article 18 of the Treaty authorizes the Authority of Heads
of State and Government, on the recommendation of the
Council of Ministers, to decide that any quota, quantita-
tive or like restrictions or prohibitions should be
relaxed more rapidly or removed earlier than the Commis-
sion on Trade, Customs, Immigration, Monetary and PaYment
recommended.
The EC Treaty, in Article 30, prohibits quantitative
restrictions on imports and all measures having equivalent
effect. Article 31 of the Treaty requires Member States
to refrain from introducing between themselves any new
quantitative restrictions or measures having equivalent
effect.
Direct application of quantitative restrictions, as
noted above, is clearly detectable and it is unlikely
Member States will resort to that but subtle measures
having equivalent effect are likely to arise. The Cassis
de Dijon Case21 illustrates this point. The principal ac-
tivity of Rewe Zentral A.G., the plaintiff in this case,
was the importation of goods from other Member States of
the community. On September 14, 1976, it requested
authorization from the Federal Liquor Monopoly to import
from France for the purpose of marketing in the Federal
Republic of Germany, certain potable spirits, including
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the liquor "Cassis de Dijon" containing 15% to 20% volume
of alcohol.
The Federal Liquor Monopoly informed Rewe that this
wine could not be sold in Germany because only potable
spirit having a wine content of at least 32% may be
marketed in that country.
The Court held that the unilateral requirement imposed
by the rules of a Member State of a minimum alcohol con-
tent for the purpose of sale of alcoholic beverages con-
stitutes an obstacle to trade which is incompatible with
Article 30 of the Treaty.
Article 34 of the Treaty deals with the elimination of
quantitative restrictions on exports and all measures
having equivalent effect are prohibited between the Member
States. In the First Bouhelier Case22 the Tribunal Cor-
rectional Besancon, by a judgment dated May 19, 1976, and
received by the Court of Registry on June 29, 1976,
referred to the Court of Justice under Article 177 of the
Treaty a question concerning the interpretation of Article
34 of the Treaty.
The question asked was whether the requirement of a
license for the export to a Member State of a product
manufactured in another Member State constitutes a quan-
titative restriction on export or a measure having an
equivalent effect.
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The Court held that "the general nature of the prin-
ciple laid down by that provision and the interpretation
which has already been given to it mean that in intra-
community trade export license cannot be required by a na-
tional legislation even as factors in a quality inspec-
tion." The Court regarded export license as a measure
having the equivalence of quantitative restrictions on
export.
Article 35 of the Treaty requires Member States to
abolish these restrictions on imports and exports earlier
than is provided in Articles 30 to 34 "if their general
economic situation and the situation of the economic sec-
tor so permit."
1. Comparison of ECOWAS and the EC with Regards to
Elimination of Quantitative Restrictions
Both Treaties abolish quantitative restrictions because
of their effects as obstacles to free movement of goods.
One clear difference between the ECOWAS Treaty and the EC
Treaty is that the former deals with imports alone and not
exports, while the latter deals with both. As already
discussed in connection with the problem of eliminating
customs duties on exports, the nature of the economy of
the West African sub-region will not permit the Member
States of the Community to bind themselves in any agree-
ment removing quantitative restrictions on exports. This
is due to the critical shortage of foodstuffs and other
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essential products in some of the Member States. If there
should be any agreement to remove quantitative restric-
tions on exports it should be subject to one exception
apart from those already provided in the ECOWAS Treaty and
which will be discussed below. That exception should
allow export prohibitions or restrictions to be tem-
porarily applied to prevent or relieve critical shortages
of foodstuffs or other products essential to the exporting
Member States. In the West African sub-region such
prohibitions will not be applied temporarily but it will
be a permanent feature because shortages of essential
products are ever present problems in the region. The ar-
chitects of the ECOWAS Treaty thought it wise to exclude
not only elimination of customs duties on exports but also
quantitative restrictions on exports. This is a major
difference between the ECOWAS and the EC.
There is a striking similarity between ECOWAS and EC
which needs to be mentioned. Both Treaties deal with ex-
ceptions to the concept of quantitative restrictions.
Paragraph 3 of Article 18 of the ECOWAS Treaty allows a
Member State to give notice to other Member States of its
intention to introduce or continue or execute restrictions
based upon certain conditions. These are:
1. Application of security laws and regulations. This
means countries can regulate importation of goods which
threaten the security of the country involved.
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2. The control of arms, ammunition and other war
equipment and military items. These goods constitute
clear and imminent danger in a region prone to military
coups and other unstable events. These restrictions are
meant ostensibly to provide stability in the West African
sub-region.
3. The protection of human, animal or plant health or
life or the protection of public morality. This means any
product which poses as a health hazard to human, animal
and plant should be restricted. The Treaty does not
define what constitutes public morality but it is likely
that materials which are obscene may be regarded as
unwelcome and Member States may restrict importation of
these materials.
4. The transfer of gold, silver and precious and semi-
precious stones.
5. The protection of national treasures.
These exceptions, the Treaty cautions Member States,
are not to be used to stultify the free movement of goods
as laid down by Article 18.
In the EC, exceptions to the elimination of quantita-
tive restrictions are provided in Article 36 of the
Treaty. Prohibitions or restrictions on imports or ex-
ports or goods in transit shall be justified on grounds of
public morality, public policy, or public security. Other
justifiable grounds to prohibit or restrict goods are the
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protection of health and life of humans, animals or
plants; the protection of national treasures possessing
artistic, historic or archaeological value; or the protec-
tion of industrial and commercial property.
The Treaty cautions Member States not to use such
restrictions or prohibitions as a means of arbitrary dis-
crimination or as a disguised restriction on trade between
them.
The European Court has effectively maintained an uncom-
promising rigidity in interpreting the Treaty and has
rules on several occasions that these exceptions should be
narrowly and restrictively construed. In the De Peijper
Case,23 questions were raised during the criminal proceed-
ings instituted by Officer Van Justitie for the District
of Rotterdam against a Netherland trader whom he accused
of having infringed the Netherland public health legisla-
tion by supplying pharmacies with medicinal preparations
which he had imported from the United Kingdom without the
consent of the Netherland authority and also by failing to
have in his possession certain documents connected with
these medicinal preparations.
The Court held that "national measures of the kind in
question have an effect equivalent to quantitative
restrictions and are prohibited under Article 30 of the
Treaty if they are likely to constitute an obstacle,
C. DUMPING
construed.
(a) at a price lowerto another Member State for sale:
comparability of prices); and (b) under circumstances
Member States where such goods originate (due allowance
than the comparable price charged for similar goods in the
being made for the differences in the conditions of sale
or in taxation or for any other factors affecting the
The Treaty defines "dumping" in paragraph 2 of Article
effects of destroying.
The ECOWAS Treaty, in Article 19, prohibits the prac-
It will be necessary to discuss dumping25 which both
viously to protect infant industries springing up in the
In the First Art Treasure Case24 in which the defendant
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region and which dumping has both actual and potential
19 as the transfer of goods originating in a Member State
tice of dumping of goods. The purpose of this is ob-
practice it has an adverse effect of causing injuries to
domestic producers.
ECOWAS and EC Treaties deal with. As an unfair trade
restrictions on grounds of the protection of artistic,
restrictions to this fundamental rule must be strictly
historic or archaeological value, the Court held that
imports between Member States."
relied on Article 36 of the Treaty as authorizing export
directly or indirectly, actually or potentially, to
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likely to prejudice the production of similar goods in
that Member State. Precisely, dumping is the practice of
selling goods at a price lower than the price obtained in
the originating Member State, and is likely to have ad-
verse effects on the production of similar goods in that
Member State.
The ECOWAS Treaty, however, does not prescribe measures
to deal with this problem. It is likely Member States may
apply GATT rules26 dealing with dumping not only because
the majority of Member States of ECOWAS belong to GATT27
but those rules seem to be the only necessary counter
measures to deal with the problem.
Like the ECOWAS Treaty, the EC Treaty also addresses
the issue of dumping. In Article 91 of the Treaty, the
Commission, during the first transitional period, on ap-
plication of a Member State or any other interested party
if it finds that dumping is being practiced within the
Common Market shall address recommendations to the person
or persons with whom such practices originate for the pur-
pose of putting an end to them. The EC Treaty, unlike the
ECOWAS Treaty, does not define dumping. The Treaty indi-
cates that if dumping continues the Commission shall
authorize the injured Member State to take protective
measures, the condition and details which the Commission
should determine.
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D. OTHER PROVISIONS IN THE ECOWAS TREATY IN CONNECTION
WITH FREE MOVEMENT OF GOODS
There are other provisions in the ECOWAS Treaty dealing
with free movement of goods within the Community. Com-
parable provisions may be found in the EC Treaty and it
will be extremely useful to discuss these to show how the
ECOWAS Treaty takes cognizance of the economic conditions
in the region.
1. Compensation for Loss of Revenue
The ECOWAS Treaty, recognizing the harsh realities of
the economic conditions in the region, makes a special
provision to mitigate the hardships which Member States
may encounter as a result of the application of the rules
relating to free movement of goods in the Community. Ar-
ticle 25 of the Treaty empowers the Council of Ministers
on the report of the Executive Secretary and recommenda-
tion by the appropriate Commission or commissions to
determine the compensation to be paid to a Member State
which has suffered loss of import duties as a result of
the application of the provisions dealing with free
movement of goods. As already stated, import duties play
a tremendous role in the economies of the Member States
and the compensation is to offset any income loss in that
regard.
The EC Treaty does not specifically have a similar
provision to compensate Member States which have suffered
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loss of import and export duties. However, there are
various provisions in the Treaty to prevent anything
likely to cause economic injuries to Member States of the
Community.2B
2. Safeguard Clause
Article 26 of the ECOWAS Treaty is the safeguard
clause. It authorizes Member States to take certain
appropriate safeguard measures in the event of serious
disturbances occurring in the economy of the Member States
following the application of the rules dealing with free
movement of goods within the Community. The Treaty does
not offer any clues of particular safeguard measures a
Member State may adopt but it is likely a Member State may
suspend either in whole or in part the application of the
rules regarding elimination of customs duties on imports
and also the elimination of quantitative restrictions on
imports. All that a Member State is to do in this regard,
the Treaty authorizes, is to inform the Executive
Secretary and other Member States and take such measures
pending the approval of the Council of Ministers. The
safeguard clause is to assure Member States of the
Community that in case of serious economic problems in-
flicted by the application of rules relating to free move-
ment of goods they can take quick measures without going
through any bureaucratic procedures of seeking approval
from any institution of the Community.
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3. Deflection of Trade
In case of deflection of trade to the detriment of a
Member State resulting from the abusive reduction or
elimination of duties and charges levied by another Member
State, the Council of Ministers shall study the question
in order to arrive at a just solution.
The ECOWAS Treaty defines trade deflection in Article
16. Trade is said to be deflected if (a) import of any
particular product by a Member State from another Member
State increases as a result of elimination of duties and
charges on that product and because duties and charges
levied by the exporting Member State on import of raw
materials used for manufacture of the product in question
are lower than the corresponding duties and charges levied
by the importing Member State; and (b) this increase in
import causes or would cause serious injury to production
which is carried on in the territory of the importing
Member State.
The Council of Ministers is to keep under review the
question of deflection of trade and its causes and should
take such decisions necessary to deal with them.
4. Internal Legislation and Customs Administration
Member States are prohibited by Article 21 of the
ECOWAS Treaty from enacting legislation which directly or
indirectly discriminates against the same or like products
of another Member State. These are measures that have an
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equivalence of customs duties and quantitative
restrictions and serve as obstacles to free movement of
goods.
Article 23 also requires Member States to take ap-
propriate measures to harmonize and standardize their cus-
toms regulations and procedure to ensure the effective
application of the rules relating to free movement of
goods in the sub-region. The EC has similar rules dealing
with customs administration.29
It will be appropriate to mention Article 20 of the
Treaty which deals with most favored nation treatment.
Member States are required to accord to one another in
relation to trade between them the most favored nation
treatment. Under no circumstances should tariff conces-
sions granted to a third country under an agreement with a
Member State be more favorable than those applicable under
the Treaty.
These are provisions in the ECOWAS Treaty that deal
with the concept of free movement of goods within the Com-
munity. They are very laudable because they serve as hope
for the economic future of the region, very detailed to
deal with minute problems, and very flexible because of
the delicate problems in the sub-region. The question
which ought to be asked is, what has ECOWAS achieved so
far? The answer will be found in the next chapter.
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ENDNOTES TO CHAPTER TWO
1. The term "trade liberalization" will be used inter-
changeably with "free movement of goods" in this chapter
and the next two.
2. Article 14 of the ECOWAS Treaty states that "The
Member States agree to the gradual establishment of a com-
mon customs tariff in respect of all goods imported into
the Member States from third countries." Article 9 of the
EC Treaty indicates "the adoption of a common customs
tariff in their relations with third countries.
3. Article 13, paragraph 1, provides that "Member
States shall reduce and ultimately eliminate customs
duties and any other charges with equivalent effect except
duties notified in accordance with Article 17 and other
charges which fall within that Article, imposed on it in
connection with the importation of foods which are
eligible for Community tariff treatment in accordance with
Article 13 of this Treaty. Any such duties or other
charges are hereby referred to as 'import duties'."
4. Article 14(2)(a) summarizes the transitional period
by providing that "The time table for the reduction shall
be determined as follows: during the first stage, the
first reduction shall be made one year after the date when
this Treaty enters into force; the second reduction, eigh-
teen months later; the third reduction, at the end of the
fourth year after the date when this Treaty enters into
force." This transitional period has long been past in
the EC because the Treaty carne into force on January 1,
1958.
5. Joined Cases 2 and 3162: EC Commission v. Luxem-
bourg and Belgium, 1962 ECR 423, at 432; 2963 CMLR 199.
6. One of such problems is the phrase "but not to a
similar national product." This means charges which Mem-
ber States may levy on imported goods and such charges
levied on similar domestic product may be allowed. And
such charges are likely to be import duties or charges
having equivalent effect which the Treaty forbids.
7. Commission of the ECV Italian Republic, Case 24/68
Judgment of 1 July 1969; 1969 ECR P. 199; 1971 CMLR P.
611; CCH 8079.
8. Article 16 of the EC Treaty states that "Member
States shall abolish between themselves customs duties on
export and charges having equivalent effect by the end of
the first stage at the latest."
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9. Bahuis V The Kingdom of the Netherlands Case 46/76
Preliminary ruling of 25 January 1977; 1977 ECR 14.
10. Article 15 of the EC Treaty indicates that despite
the timetable provided by Article 14. Member States may
suspend, during the transitional period, either in whole
or in part, the collection of duties apply by it to
product imported from other Member States. Also Member
States can reduce their customs duties on import more
rapidly than the timetable provides if economic conditions
permit that.
11. Some of the Member States in the ECOWAS which are
in the Sahel are Mali, Niger and Burkina Faso. These
countries are nearer the Sahara Desert and as a result
have little or no forest.
12. All export restrictions include not only elimina-
tion of customs duties on export but also elimination of
all quantitative restrictions on exports and other
measures having equivalent effect.
13. Tariff is a tax imposed at a border on imported
goods and generally there are three types of them - ad
valorem, specific and mixed. The ad valorem tariff is a
tax calculated by a percentage of the goods imported. A
specific tariff is a flat charge per unit or quantity of
goods and a mixed tariff is a combination of these two.
14. Free Trade Area involves only elimination of cus-
toms duties on imports and exports and does not involve
the establishment of common customs tariff to govern ex-
ternal relation. An example is the US-Israel Free Trade
Area.
15. Paragraph 3 of Article 13 of the Treaty actually
refers to the ten years after entry into force of the
ECOWAS Treaty. In the language of the Treaty, it states
that "Upon the expiry of the period of two (2)
years and during the next succeeding eight (8)
years "
16. Article 23(1) of the EC provides as follows: For
the purpose of progressive introduction of the common
customs tariff, Member States shall amend their tariffs
applicable to third countries as follows:
a) in the case of tariff heading on which the duties
applied in practice on 1 January 1957 do not differ by
more than 15% in either direction from the duties in
the common customs tariff, the latter duties shall be
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applied at the end of the fourth year after entry into
force of this Treaty.
b) in any other case, ·each Member State shall, as from
the same date, apply a duty reducing by 30% the dif-
ference between the duty applied in practice on 1
January 1957 and the duty in the common customs tariff;
c) at the end of the second stage this difference
shall again be reduced by 30%;
d) in the case of tariff headings for which the duties
in the common customs tariff are not yet available at
the end of the first stage, each Member State shall
within six months of the Council's action in accordance
with Article 20, apply such duties as would result from
application of the rules contained in this paragraph.
17. Article 22 of the ECOWAS Treaty deals with a situa-
tion where customs duties have been charged and collected
on goods imported from a third country into a Member State
and such goods are to be re-exported into another Member
State. The Article provides that where goods are re-
exported, the Member State whose territory such goods are
re-exported shall refund to the Member State into whose
territory such goods are imported, the customs duties
charged and collected on such goods. Such duties so
refunded should not exceed those applicable on such goods
in the territory of the Member State into which such goods
are imported.
18. Article 10 of the EC Treaty deals with products
coming from a third country. Those rules which the Com-
mission had already laid down are very complicated and
cannot be stated here but it will suffice to mention that
Member States of the Community should not benefit from a
total or partial drawback of such duties or charges levied
on goods imported from a third country.
19. Alfons Lutticke v. Hauptzollampt Saarlouis Case
57165; Preliminary ruling of 16 June 1966 (1966) ECR 209;
(1971) CMLR 674 CCH 8045.
20. Commission v. Ireland Case 55/79; Judgment of 17
February 1980; 1980 ECR 490 (1980) 1 CMLR 734; CCH 8652.
21. REWE-Zentral A.G. v. Bundesmonopolverwaltung Fur
Brantwein Case 120/78; Preliminary of 20 February 1979;
1979 ECR 662; (1979) 3 CMLR 494; CCH 8543.
22. Procureur de la Republique Bensancon v. Bouhelier
and Others, Case 53/76; Preliminary ruling of 3 February
1976 (1976) ECR 205; (1977) 1 CMLR 437 CCH 8399.
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23. Officer Van Justitie te Rotterdam v. Adriande de
Peijper; Case 104/75; Judgment of 20 May 1976 (1976) ECR
633; (1972) 2 CMLR 271, CCH 8353.
24. Commission of the EC V Italian Republic Case 7/68;
Judgment of 10 December 1968; 1968 ECR 428 (1969) CMLR1
CCH 8057.
25. Dumping, traditionally, has been defined as selling
of products at a price lower in one national market than
in another national market.
26. Paragraph 2 of Article VI of General Agreement on
Tariff and Trade deals with measures to prevent dumping.
It states that in order to offset or prevent dumping a
contract-party may levy on any dumped product on anti-
dumping duty not greater in amount than the margin of
dumping in respect of such product.
27. As of February 1985, apart from Cape Verde,
Guinea-Bissau, and Mali, which apply the General Agreement
on a defacto basis, the rest of the ECOWAS Member States,
with the exception of Liberia and Guinea, are Contracting
Parties to the General Agreement on Tariff and Trade. See
Jackson and Davey, Legal problems of International
Economic Relations 2nd Edition, p. 312.
28. Among the provisions in the EC Treaty to prevent
economic injury to Member States of the Community are Ar-
ticle 26 which indicates that "The Commission may
authorize any Member State encountering special dif-
ficulties to postpone the lowering or raising of duties
provided for in Article 23 .... ," and also Article 29(d)
which entrusts the Commission with the duty "to avoid
serious disturbances in the economies of Member States ..."
when carrying out the tasks entrusted to it with regards
to the setting up of the common customs tariff.
29. The EC Treaty, in Articles 100 to 103, has
detailed rules on approximation of laws not only in rela-
tion to free movement of goods but the overall matters af-
fecting the establishment or functioning of the common
market.
CHAPTER THREE
PROBLEMS FACING FREE MOVEMENT OF GOODS IN ECOWAS:
COMPARISONS WITH EUROPEAN COMMUNITIES
It is a sad story that the West African Economic Com-
munity has made no appreciable progress with regards to
the free movement of goods envisaged by the Treaty. The
free movements of goods does not exist beyond what is
provided in the Treaty because the dream of trade
liberalization among the Member States of the community
has been shattered by the severe problems in the region.
It is not sufficient having elaborate provisions of trade
liberalization in a Treaty and it makes no difference
having summits each year by Heads of State and Government
making speeches and promises. What is important is having
the will power to put these promises into performances,
and also putting the words into deeds.
The volume of trade among the ECOWAS Member States is
still less than 4% of the sub-region's international
trade.~ The non-implementation of Community decisions at
national level accounts for the low level of trade among
the Member States of the ECOWAS. The Authority takes
decisions at the annual Summit and the Council of
Ministers also takes decisions concerning the free
movement of goods within the Community but these decisions
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are not implemented at the national level. Member States
of the Community only pay lip service to the elaborate
provisions of trade liberalization eshrined in the Treaty.
The EC has its own problems also and the "customs dis-
armament" the Community envisaged has not been fully real-
ized. Various encumbrances exist which serve as obstacles
to free movement of goods in the Common Market. It will
be important to discuss briefly some of these obstacles
but it should be borne in mind that compared to the
problems in ECOWAS, the EC has very little. It will be
like comparing a mountain to a mole hill.
As late as 1978, the Commission of the European Com-
munity complained2 that Member States had resorted to su-
perfluous documentation, that is, automatic licenses,
technical verifications or certificate of origin of im-
ports and exports between Member States. Other measures
which Member States had resorted to and which the Commis-
sion complained of were technical and qualitative require-
ments for the import and sale of products on national
markets, imposition of maximum prices for certain products
disregarding the supplementary cost and charges of
importing, excessive and unjustified frontier checks, and
preferential treatment in public supply contracts.
Though the Commission intended to combat these
obstacles to free movement of goods within the Common
Market under Article 169 of the Treaty3 the Member States
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have devised some schemes that serve as encumbrance to
trade between them. It will be very difficult to remove
some of these obstacles. When it comes to the preferen-
tial treatment in a public supply contract, it is doubtful
the Commission can effectively enforce a Member State not
to discriminate against products from other Member States.
In Europe, unlike America, where the States own a lot of
business ranging from utilities corporations to auto in-
dustries, it is likely all Member States of the European
Community may discriminate in favor of their own products.
There is no reason why British Broadcasting Corporation
should buy equipment from Germany. The British Police
also use British cars and not French or German cars.
Even in Britain today products4 which are manufactured
there have the inscription "Buy British, Support the
British Economy." These are measures which discriminate
against products from other Member States of the Common
Market because such appeals to support the country's
economy do not go unheeded.
The problems militating against free movement of goods
in ECOWAS are extremely serious and this Chapter will
focus on the reasons why trade liberalization has up until
now not materialized in the sub-region after almost
thirteen years of existence of the Community. The Member
States of the ECOWAS simply do not implement Community
decisions at the national level.
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The present world economic crises have had its toll in
the West African sub-region apart from the region's own
peculiar economic problems. The world has moved to a
position of interdependence because each country depends
on exports and imports of another country for its national
economy. Under these conditions, a huge budget or trade
deficit of one country, especially the rich and economi-
cally powerful, has both actual and potential effect on
the economy of the rest of the world. The huge debts of
Brazil, other Latin American countries, and the Third
World is not a problem confined to these areas alone be-
cause the whole world of banking has been affected. The
world is moving closer each passing day as far as the
global economy is concerned.
Apart from the global economy which has had its impact
felt in the West African sub-region, the region has its
own peculiar problems also. The colonial experience with
its legacy of one cash crop system, the interaction with
western ideas, the reception of other religions alien to
the traditional African ancestral worship, the widening of
political ideology after independence, and the desire to
move from economic backwardness into the modern computer
age have all unleashed potent forces which have had the
greatest impact on the success of trade liberalization in
the sub-region.
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For the purpose of clarity and orderly presentation of
materials in this Chapter, these problems will be dis-
cussed under the following headings: economic, political,
social, and other economic communities.
A. ECONOMIC PROBLEMS OF THE ECOWAS REGION
Economic problems in West Africa has been one of the
major setbacks to the trade liberalization in the region.
The factors that account for these problems are many and
it will suffice to discuss some of these to show why Mem-
ber States of the Community have not been able to imple-
ment the provisions of the Treaty with regard to removing
obstacles to trade among themselves.
1. Production of Few and Same Raw Materials Not Usable
in the Region
The Member States of ECOWAS have been traditional
producers of raw materials. This is due to the nature of
the colonial economy which made these countries suppliers
of raw materials. The primary function of the colonial
countries was to produce raw materials to feed the
metropolitan economy. Every available resource - land,
labor and capital - was devoted to this and every avail-
able incentive5 was made to promote the production of
these raw materials. The production of cash crops became
a rural fetish and the entire orientation and
consciousness of the people there was to export these
crops.
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Community.
other Member States of the Community.
MAJOR PERCENTAGE
COMMODITY VALUE OF TOTAL
ALL
COMMODITIES
Benin 21,987 Cocoa 7,487 34.05%
Burkino Faso 56,201 Cotton 23,560 41.92%
Ghana 877,205 Cocoa 383,391 43.71%
Liberia 464,990 Iron 150,434 32.35%
Niger 332,989 Radio Active 299,313 89.89%
Material
Nigeria 13,241,999 Crude 12,518,031 94.53%
Petroleum
Sierra Leone 124,985 Pearl, 48,375 38.70%
Precious
Stones
as Dutch Wax prints which have a very good market in the
The problem today is that there has been no marked
region as chocolate. The cotton from Burkina Faso has a
The major exports of these countries are raw materials
region. Nigeria does not need the cocoa or cotton from
final destination in Europe and comes back to West Africa
not usable in the region. The cocoa produced by Ghana and
Benin goes to Europe for processing and comes back to the
Source: UNCTAD Secretariat Computations based on United
Nations Statistical Office Data.
COUNTRY
EXPORT STRUCTURE 1982 VALUE: THOUSANDS OF U.S. DOLLARS
export structure of some selected Member States of the
materials to the neglect of processing some of these for
consumption in the region. The table below will show the
policy which put premium on the production of raw
departure from the externally oriented colonial economic
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There is very little trade between the Member States of
the Community because of these reasons. While the exports
of the region are destined outside,the imports also
originate outside the Community. The table below will
also give an idea of the destination of export and the
origin of imports in West Africa.
GENERAL EXPORTS /IMPORTS VALUE: THOUSAND OF U.S. DOLLARS
GENERAL EXPORTS FOB GENERAL IMPORTS FOB
COUNTRY YEAR WORLD AFRICA WORLD AFRICA
Ghana 1981 872,946 16,122 1,273,314 417,270
Liberia 1984 449,068 11,779 363,209 49,201
Togo 1984 191,332 24,024 271,155 30,368
Sierra L. 1984 147,073 2,651 166,391 63,217
Senegol 1983 543,105 86,728 1,039,364 121,649
Ivory C. 1983 2,067,671 392,458 1,813,508 314,849
Source: 1985 U.N. International Trade Statistical
Yearbook
The percentage of the total exports of Ghana destined
for Africa is alarmingly low. The same applies to imports
from the continent of Africa when one looks at the total
world imports. As the table shows, this applies to all
the countries with no exception. If the fraction of
Liberian exports to Africa is less than 5% of the total of
the world, what will be the percentage to West Africa?
Intra trade between the countries on the continent of
Africa in general and West Africa in particular is
extremely low. This has affected the trade liberalization
policy in the West African Community. The idea of free
movement of goods in the region was meant to remove all
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obstacles to trade but the fact is that commodities
produced in the region are not needed there. Free move-
ment of goods within the ECOWAS does not exist beyond the
Treaty. The trading partners of the Member States of the
Community are the countries of the developed market
economy. 6
2. Balance of Payment Problems
The severe balance of payment problems which have hit
the West African region have also been a major setback to
the trade liberalization in the Community. It will not be
necessary to state the factors that account for this
chronic balance of payment problem here but it is an un-
disputed fact that the Member States of the Community have
trade deficits which ultimately lead to balance of payment
problems. The table below illustrates graphically the
trade balances of some Member States of the Community.
TRADE BALANCE VALUE MILLIONS OF UNITED STATES DOLLARS
COUNTRY YEAR EXPORT IMPORT TRADE BALANCE
Burkina Faso 1980 160.6 368.3 207.7
1981 159.3 384.4 189.1
Gambia 1980 49.0 139.8 90.8
1981 45.3 129.2 83.9
Ghana 1981 710.7 954.3 243.6
1982 607 588 18.3
1983 439.6 531.1 91. 5
Ivory Coast 1981 2435.1 2101 334.1
1982 2452.8 1847.2 605.6
1983 2151.9 1514.1 637.8
Nigeria 1981 18047 19006.9 - 959.9
1982 12955.5 16989.6 -4034.1
1983 10502.9 12203.7 -1700.8
Sources: IMF, Balance of Payments Tapes, May 1985, and
Balance of Payments Yearbook Vol. 35, 1984.
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The figures represent balance of trade, and not balance
of payment which takes into consideration balance of serv-
ices and private transfers, government transfers and capi-
tal account.
However these figures give a picture of the balance of
payment situation in most Member States of the Community.
Apart from the Ivory Coast which had trade surpluses from
1981 to 1983 and Ghana which had a meager trade surplus of
$18 million in 1982, all the rest had deficits. The trade
deficits have serious impact on the balance of payment
position of these countries. The simple reason is that
when balance on services, private and government trans-
fers, and capital account are taken into consideration the
result is always balance of payment deficits. For ex-
ample, the balance of payment for Mali in 1983 was a
deficit of $14 million and that of Sierra Leone that same
year was a deficit of $6 million.?
Generally, trade agreements take into consideration
balance of payment problems. The GATT, for example, has a
provisions dealing with this problem. Contracting parties
may restrict the quantity or value of merchandise to be
imported to safeguard their external financial position
and their balance of payments. The ECOWAS Treaty, recog-
nizing the balance of payment situation in the region has
several provisions to mitigate this problem. In the case
of serious disturbances occurring in the economy of a
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Member State, it can take appropriate safeguard measures
after informing the Executive Secretary and other Member
States. Article 26 of the Treaty which permits Member
States to take such safeguard measures does not expressly
mention balance of payment problem but the plain truth
about this "serious disturbances occurring in the economy"
include the chronic balance of payment deficits. Also
important to note is the fact that these safeguard
measures are to be applied temporarily. Article 26 of the
ECOWAS Treaty stipulates that such measures shall remain
in force for a maximum period of one year and may not be
extended beyond that period except the Council of Minis-
ters approves them and examines the method of application
of these measures. To apply temporary measures to deal
with an eternal problem is not a feasible thing to do
especially if the temporary measures will not solve that
eternal problem. There is non-implementation of the
Community's decision. at the national level with regards to
free movement of goods because of the eternal balance of
payment deficits which have become a malignant cancer in
the economy of the Member States of the Community. Almost
all the Member States of ECOWAS have legitimate reasons to
restrict the quantity or value of merchandise to be im-
ported to safeguard their eternal financial position and
their balance of payments. Trade liberalization in a
region with such a problem will be a fiasco unless
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pragmatic measures are taken to combat the problem and
this has really not happened in the ECOWAS.
3. The Problem of Competitive Imports: Protection
of Infant Industries
Competitive imports have the effects of causing injury
to domestic producers and developing countries and even
developed ones are insulated from such imports so as to
protect domestic industries through imports restrictions.
Article XIX of GATT, for example, allows a Contracting
Party to suspend its compliance with GATT provisions if
"any product is being imported into the territory of that
contracting party in such increased quantities and under
such conditions as to cause or threaten serious injury to
domestic producers ....•• (emphasis added).
The issue of infant industries protection is a real one
to almost all the Member States of ECOWAS. One of the
concerns of the Governments of the Member States of the
Community after independence was to process some of the
raw materials produced in the region for local consump-
tion. It made no sense exporting all the cocoa produced
in Ghana to Britain and Switzerland and import chocolate
and other cocoa beverages from them. The government
thought it wise to establish Ghana Cocoa Products Company
and Tema Food Complex to process some of the cocoa
produced in Ghana. These industries need special
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patronage and therefore should be insulated from the im-
ports of other countries.
Under the ECOWAS Treaty, Member States are to abolish
internal taxation which offer protection to domestic
goods. Member States should not apply directly or in-
directly to imported products any fiscal charges in excess
of those applied to like domestic goods. Though the
Treaty provides assurances that Member States may take ap-
propriate measures when serious disturbances occur in
their economy, this is not enough. The protection of
infant industries is a delicate and an emotional issue
which makes it dangerous to eliminate all quantitative
restrictions on imports within the Community and to
abolish internal taxation which offers protection to
domestic industries. The true story of what is happening
in ECOWAS is that Ghana still puts import restrictions on
clothes from other Member States of the Community so as to
protect the Ghana Textile Manufacturing Company. All
other Member States of the Community who have infant in-
dustries do worship at the altar of infant industry
protection and pay no attention to what the Treaty
provides. It is better to prevent serious injury to
domestic industries in their infant stages than to provide
safeguard measures provided by the Treaty. Prevention,
after all, is better than cure.
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4. Reliance on Customs Duties for Revenues
Member States of the ECOWAS are to abolish all customs
duties on imports and other charges having equivalent
effects. This is meant to remove obstacles of free move-
ment of goods and enhance trade liberalization among them.
If there is any part of the Treaty which Member States
have paid least attention to, it is the issue of removal
of customs duties on imports and other charges having
equivalent effects. Member States of the Community do
rely heavily on customs duties as a primary and most ef-
fective source of internal revenue to deal with budget
deficits.9 To remove customs duties on imports will be
suicidal to these countries. Despite the provision made
by the Treaty to mitigate this problem Member States do
still apply customs duties on imports.1o The Council of
Ministers may authorize compensation to be paid to a Mem-
ber State which has suffered loss of import duties because
of the removal of customs duties. The ECOWAS Fund11 had
already been established to cater for this loss of import
duties. The problem with it is that it is not enough to
compensate for the loss of import duties as a result of
the removal of customs duties. Despite the compensatory
scheme provided for the Member States, no one wants to
risk removing customs duties on import because the Fund is
so patently and latently inade~~ate to deal with import
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duties loses, a reliable source of internal revenue to the
Member States of the Community.
5. Inadequate Economic and Physical Infrastructure
The infrastructure in the West African region is too
feeble to support the trade liberation among the Member
States of the ECOWAS. There are no adequate communication
links between the Member States of the Community. Even in
the individual Member States, the problem is obvious. One
of the reasons why there have been acute food shortages in
the urban areas is the fact that the rural areas which
produce the food are inaccessible. Foodstuffs sometimes
get rotten in the rural areas while the urban areas suffer
from the pangs of hunger. Another reason is the absence
of storage facilities which makes it impossible to store
enough foodstuff during the harvest season for the rest of
the year. The absence of communication links and storage
facilities have therefore been major obstacles to trade
even within the individual Member States of the Community.
Trade among the Member States faces these same obstacles
as well. During some parts of the year, fresh tomatoes
become so abundant in Ghana that most of the Member States
of the Community can adequately rely on them especially
those in the North but the problem is that these tomatoes
cannot reach the needed areas and also cannot be stored.
Post and telecommunication links are somehow better,
but there are problems with clearing arrangements and
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statistical data on trade. The latter problem is being
solved. There is a program to computerize trade statis-
tics from all Member States with the assistance from GATT,
the French Aid Fund, and the Commonweath Fund for Techni-
cal Cooperation. The Center for this Program is in Lome,
Togo and this will deal with the obstacle to getting the
trade program off the ground due to the difficulty of ob-
taining accurate statistics of trade.
There is also the border problems which facilitate
smuggling of goods, especially precious and semiprecious
stones across the borders. These border problems are not
only caused by corrupt customs officials, but also inade-
quate facilities to monitor goods which cross the borders.
Inadequate infrastructure poses considerable threat to
the trade liberalization in the sub-region. The northern
parts of the sub-region need some essential goods from the
South, especially some foodstuffs and the southern part
also needs cattle from the North, but because the in-
frastructure is too weak to support movement of goods
across the region almost all the Member States are wallow-
ing under the increasing weight of shortages of essential
goods.
6. Other Economic Problems
For any organization to function well, money is needed
to turn its affairs. The ECOWAS Secretariat for that mat-
ter needs financial support to sustain its activities.
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Also research programs need to be embarked upon to
facilitate free movement of goods within the community.
Financial assistance is really needed for the effective
operation of the Community.
The Member States are not able to fulfill their finan-
cial commitments to the organization. As a result, most
activities of ECOWAS are lacking. The ECOWAS Tribunal has
not yet been established. The reason cannot be personnel
because the region has not only two judges sitting at the
International Court of Justice~2 but also a considerable
number of eminent jurists sitting as judges even in some
parts of Africa.~3 The reason for this, ostensibly, is
inadequate finances of the Community. When one examines
the importance of the European Court in the European Com-
munity with regard to the free movement of goods, the
problem of non-existence of the ECOWAS Tribunal becomes
more discernible.
These are the economic problems which militate against
the ECOWAS trade liberalization policy. The problems are
not only severe and critical but very real and need an ex
aggerated efforts on the part of the Member States to com-
bat them.
B. POLITICAL PROBLEMS IN THE ECOWAS REGION
Political factors have a lot to do with the problems of
ECOWAS trade liberalization. These, coupled with other
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problems already discussed above, have made conditions
worse for the success of the ECOWAS trade liberalization.
The first pOlitical problem which needs to be mentioned
here is the ties that Member States have with former
colonial masters. The relation between France and its
former colonies has been closer than necessary even after
independence to the extent that one wonders if some of
these countries are really independent. There are French
citizens working in the civil services of these countries
in West Africa and there are even army officers in these
countries who are French nationals. In British West
Africa, the picture is a bit different. Her Majesty's
Government decided to grant independence to its colonies
and left formally but consciously or unconsciously left
behind so many things which make these countries British.
In Nigeria as in Ghana, Sierra Leone and Gambia, the
structure of the civil service, the legal system, educa-
tion system and other institutions are almost the same as
the British. The British left behind their language and
some aspects of their culture too. What African nations
experienced was political independence and not economic.
In British West Africa the real change was the national
anthem and the replacement of the "Union Jack" with a na-
tional flag. Real economic independence eluded them. In
French West Africa the problem is more serious than in
British West Africa.
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This neo-colonial state of affairs has been a thorn in
the flesh of ECOWAS trade liberalization. The overwhelm-
ing foreign interests have been a hindrance because some
Member States have not been able to take decisions inde-
pendent of their own. If a country's national budget is
drawn outside, then the outside forces have legitimate
cause to dictate to it. In the West African sub-region
this is not a fiction but a reality.
The ECOWAS Treaty calls for the establishment of common
customs tariffs to govern their external trade. The
Treaty also establishes most favored nation treatment
among the Member States, and that under no circumstances
should tariff concessions granted to a third country under
an agreement with a Member State be more favorable than
those applicable under the Treaty. It will be difficult
for Ivory Coast to grant tariff concessions to any country
which are more favorable than what it grants to France
because of the bed-fellow relationship between the two
countries. As a result of these, it has been very dif-
ficult to have uniform customs tariff for the realization
of the objectives of the Community.
Most of the Member States of ECOWAS have major trading
partners, their former colonial masters. Ghana has a spe-
cial relationship with the United Kingdom and therefore
the trade between these two nations is by far greater than
Ghana's trade with the rest of the ECOWAS combined. One
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of the reasons for this is the special concessions which
the united Kingdom can afford to grant to Ghana and which
other Member States of ECOWAS cannot afford for economic
reasons. Recently, Her Majesty's Government decided to
cancel all the debts Ghana owed to the United Kingdom.14
As a matter of reciprocity, Ghana cannot ungratefully
grant concessions to any country which are more favorable
than it grants to the United Kingdom. The establishment
of a common customs tariff and the most favored nation
treatment under the ECOWAS Treaty is seriously threatened
by these external influences.
Political instability has been an obstacle to free
movement of goods. Whenever there is a military coup or
mutiny in any country in West Africa, the borders are
closed and this hampers movement of goods across the bor-
ders. The border closer is not limited to military coups
and other unstable circumstances alone. Liberia closed
its borders with Sierra Leone and put its defense forces
alert because of allegations in Sierra Leonean press that
President Doe had killed his wife. There have been few
border clashes between Mali and Burkina Faso and these are
unstable activities that have hindered movement of goods
across the borders.
Ideological conflict has also been a potent force
militating against not only the success of the trade
liberalization policy but the whole existence of ECOWAS.
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The ideological persuasions of some leaders of the sub-
region have not been appealing to others. The Sankara
Affair of the 1987 ECOWAS Summit at Ahuja, Nigeria, is a
classic illustration of this ideological conflict. The
late Captain Thomas Sankara, then President of Burkina
Faso, was to be the Chairman of ECOWAS, and it was all
clear but through the scheming of other leaders who con-
sidered him a radical with unpopular views he was denied
the Chairmanship of the ECOWAS. Some leaders were even
given more VIP welcome treatment than others at the Surn-
mite Apart from the fact that an able President might
have been denied the Chairmanship of ECOWAS to the detri-
ment of the Community's trade policy, these events do a
great harm to the whole success of the Community.
These are political factors that pose considerable
threat to the free movement of goods within the ECOWAS be-
cause trying to achieve a cetripetal trade policy over
centrifugal ideological and external influences has not
been easy for the ECOWAS thirteen years of existence.
C. SOCIAL PROBLEMS IN THE ECOWAS REGION
The late Captain Thomas Sankara at the 1987 ECOWAS Surn-
mit described the ECOWAS as "un grand malad" (great
invalid). He made a very important statement concerning
the social problems that put stumbling blocks to the free
movement of goods. He asked the leaders "why import
products when we have all we need. We are economic
""""""11II
I
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colonies even if we have national flags. In ECOWAS we
should produce, transform and consume. Look at Burkina
Faso delegation, all we are wearing is cotton grown by our
peasants, woven by our weavers, and sewn by our tailors."
Referring to jackets and ties from Europe worn by other
Heads of State, he said "that is the shame. That is the
failure." (emphasis added)
Colonization, if it did any terrible harm to Africa, is
the destruction of its culture. In French Africa the
policy of "assimilation" was meant to transform the
"natives" so that the language, culture, and social values
of the French would be imbibed by these "natives." There
was a deliberate policy to transform the Africans from
their "barbaric" ways of life into a more lIcivilized"
French culture. In British Africa, the policy was more
cunning, subtle, indirect, but very effective. The
British Colonial Administration recognized the customary
laws of the various territories subject to the Repugnancy
Clause.":L5 The Colonial Administration accepted the
customs of the natives, so far as they are not repugnant
to natural justice, equity and good conscience. What con-
stituted natural justice, equity and good conscience was
determined, of course, by British cultural standard. Cer-
tain customary practices were not allowed and impercep-
tibly the natives imbibed a lot of British culture. Apart
from the assimilation of British culture the Colonial
1'"
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Administration introduced certain products, especially
some British foodstuffs, clothing and even wine which the
"natives" wholeheartedly accepted.
The results of such exposure to foreign values and
lifestyles, although they have a lot of advantages, have
also done a lot of harm to West Africa. After almost
three decades of independence these countries still rely
on foreign goods which they have been addicted to and a
lifestyle which their economies cannot even support. Some
tribesl6 in West Africa have even imbibed the British cul-
ture as if it is part of the "Sermon on the Mount".
The trade liberalization of ECOWAS has really suffered
from these foreign influences. What happens is that
products from the region are discriminated against because
of "superior" ones coming from outside the region. The
typical African breakfast made of corn or millets has been
replaced by tea and grilled cheese and the traditional
African dress has been replaced by ties and jackets from
Europe. This was the "shame" and "failure" Late Thomas
Sankara was talking about. Movement of goods within the
ECOWAS cannot materialize until goods from the region are
patronized. In the words of the late Thomas Sankara "we
should produce, transform and consume." It will greatly
help the trade liberalization of ECOWAS.
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D. OTHER ECONOMIC COMMUNITIES
Existence of other economic communities within the
ECOWAS also help to paralyze it. The original idea of
ECOWAS was to phase out these groups within the group and
then adopt them as agencies of ECOWAS so as to save scarce
human resources.
One of such groups is the Communate Economique de
l'Afrique de l'Ouest which is a seven nation francophone
economic community.~7 Apart from the fact that the name
is very confusing, the group has its own problems with
which to grapple. Recent allegations of embezzlement of
funds of the community by the Director General gave a
death blow to the group and it is now painfully struggling
to survive.
There is also the Manor River Union made up of three
Member States of ECOWAS.~B These groups do not only
duplicate activities of ECOWAS in general but also do a
great harm to the sub-region's trade liberalization policy
in particular.
E. SUMMARY
The production of primary commodities, the faltering
economy, with its concommittant balance of payment
problems, the inadequate level of infrastructural
development, and the overwhelming forces of foreign inter-
est and an addiction to foreign lifestyles have done a
grievous harm to the ECOWAS trade liberalization program.
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The level of trade between them, being 4% of the region's
international trade, is too low. Movement of goods within
the region has not changed since the pre-ECOWAS era. It
is unfortunate that the vitality of the ECOWAS trade
liberalization has been sapped by these socio-economic and
political reasons, throwing the whole community into an
erratic state of affairs. It is as if the region has been
cast down into a bottomless pit. Elimination of obstacles
to trade, as discussed in Chapter two above, only exists
in the ECOWAS Treaty.
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ENDNOTES TO CHAPTER THREE
1. This was stated by Dr. Aboubakar D. Quattara, First
Executive Secretary of ECOWAS, in an interview with West
Africa Magazine on January 21, 1985, p. 93.
2. European Community Bulletin 1978/10 Point 2.1.4.
3. Under Article 169 of the EC Treaty if the Commis-
sion considers that a Member State has failed to fulfill
an obligation under the Treaty, it shall deliver a
reasoned opinion on the matter after giving the State con-
cerned the opportunity to submit its observations. If the
State concerned does not comply with the opinion within
the period laid down by the Commission, the latter may
bring the matter before the Court of Justice.
4. Some of these are grocery products such as sardines
and corned beef.
5. In the Gold Coast (now Ghana), with the encourage-
ment of the Colonial Administration, the Governor, William
Griffith, started a nursery to produce cocoa seedling for
distribution at the Aburi Botanical Garden in the 1890s.
The results were the rapid spread of cocoa cultivation and
the construction of road sand railway to the cocoa produc-
ing area.
6. The total value of the world import of cocoa beans
was $2,955 million in 1984. Of this value, the developed
market economy countries imported $2,196 million. The
greater percentage of the world production of cocoa is
from the ECOWAS. Source: UNCTAD Compilation based on FAO
Statistics Division, FAO Commercial and Trade Division and
United Nations Statistical Office.
7. UNCTAD Secretariat calculation based on IMF Balance
of PaYment tapes.
8. Article XII of GATT deals with restrictions to
safeguard Balance of PaYments.
9. Customs duties on import and excise duties con-
stitute the most effective source of internal revenue to
the various Member States of ECOWAS. This is because
there is no effective machinery to collect other taxes and
most people escape the tax net.
10. According to Deputy Comptroller of Customs at the
Kotoka International Airport in Ghana, all goods imported
into the country are subject to duty. See Ghana News,
February 1986, p. 5, issued by Information Section of
Ghana Embassy, Washington, DC.
~
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11. The ECOWAS Fund, based in Lome, Togo, is governed
by a Board of Directors who are members of the Council of
Ministers. The Fund had an initial capital of $500 mil-
lion and the financial capacity has been increased by a
third since 1977.
12. These are T. o. Elias of Nigeria and Keba Mbaye of
Senegal.
13. A considerable number of jurists from West Africa
'sit as judges in some part of Africa, especially Southern
African countries. Mr. Justice Hayfron Benjamin of Ghana
was the Chief Justice of Bostwana.
14. Ghana and the United Kingdom signed an agreement in
1985 cancelling $51 million outstanding capital and inter-
est on nine development loans to Ghana. See Ghana News,
July 1985, p. 10. Issued by Information Section of Ghana
Embassy, Washington, D.C.
15. The Supreme Court Ordinance 1876 which laid down
the foundation of the modern legal systems of Ghana and
Nigeria had this. Nothing in this Ordinance shall deprive
the Supreme Court of the right to observe and enforce the
observance, or shall deprive any person of the benefit of
any native law and custom, such law or custom not being
repugnant to natural justice, equity and good conscience,
nor incompatible, either directly or by implication, with
any law for the time being in force.
16. Tribes which have imbibed the British culture so
much are those on the coast who really have had a long
contact with the British and other Europeans. Among these
are the Fantis and Gas in Ghana and some tribes in River
State, Nigeria.
17. Members of the CEAO are Benin, Burkina Faso, Ivory
Coast, Mali, Mauritania, Niger and Senegal.
18. Members of the Manor River Union are Guinea,
Liberia and Sierra Leone. The future of this group is
also clouded with uncertainty.
CHAPTER FOUR
FUTURE OF FREE MOVEMENT OF GOODS IN ECOWAS:
COMPARISONS WITH EC
"We must give marching orders to our officials to get
this problem resolved unfailingly within the time frame we
have agreed upon ...The year 1990 for the achievement of a
custom union is one deadline in the Treaty we should en-
deavor not to overshoot by more than 5 years.":!..
The future of free movement of goods within ECOWAS
depends to a large extent on this statement by the
Nigerian leader. The desire on the part of the ECOWAS
leaders to confront the problems facing the free movement
of goods is definitely a first step towards the success of
the trade liberalization. The problems as discussed
above, are severe but a concerted effort on the part of
the leaders to deal with them can be likened to a faith as
small as a "mustard seed." It can remove mountains and
make possible things which seem impossible.
Member States of ECOWAS are aware of the bountiful
blessings the trade liberalization will heap on them. It
will definitely solve some of the severe economic problems
in the region and also reduce the level of dependency of
the region.2
It will be important to mention briefly some of the
advantages of trade liberalization in ECOWAS here. Trade
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among Member states will raise the standard of living in
the sub-region. As already indicated in Chapter Three,
there are different agricultural products in the different
parts of the sub-region. The vegetation of West Africa
ranges from the tropical grassland (Savannah) in the north
to the tropical rain forest in the south. There is abun-
dant cattle in the north and sufficient food cropS in the
south and trade between Member states of the ECOWAS will
help eradicate the malnutrition which is a real problem in
some parts of West Africa.
The northern part of the sub-region also lacks forest
products such as timber for building houses. The southern
Member states will be of considerable help in supplying
the needed products which the northern Member states lack.
Trade liberalization will also help diversify the
economies of the Member states and break the mono cash
crop culture. It will boost industrialization as Member
states will process their primary products for consumption
in the sub-region. This will raise the level of economic
development in the region as Member states will patronize
the goods in the sub-region. Ghana does not need to im-
port crude oil from Lybia or the united Kingdom while
there is abundance of this product in nearby Nigeria. The
advantages of improving trade among the Member states of
ECOWAS are so many that it will lead to the realization of
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the objectives of the Community as discussed in Chapter
One above.
Equally aware by the Member States of ECOWAS is the
risk involved in implementing the decisions concerning
free movement of goods set out in the Treaty. No Member
State is prepared to open up its market to destroy its in-
fant industries springing up and no one is also willing to
remove customs duties on imports to forgo internal revenue
needed so badly to balance budget deficits.
Looking at both the blessings and the risks involved in
implementing the ECOWAS decision on free movement of
goods, one is reminded of the proverbial "santrofi" bird
in the Ghanaian mythology. The moment one comes across
this bird there are two options confronting the one - pick
up the bird and take a curse along or leave the bird alone
and forgo some blessings. The ECOWAS trade liberalization
has become a "santrofi" bird. This state of ambivalence
has to be dealt with and calls for the leaders of the Mem-
ber States of the Community not to be myopic but rather
consider the long term effects of implementing the
community's decisions concerning free movement of goods.
There will be some bruises but this will ultimately heal.
To mitigate these bruises however, Member States must
tread the narrow, cautious and firm path between the im-
plementation of the Community's decision and taking into
account the volative problem~ encountering them.
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Some of these problems facing the Member States are
easy to be solved especially the social ones.3 Some of
the political problems can even be solved through mutual
tolerance and compromise.
The future of free movement of goods in ECOWAS is not
as opaque as it used to be. The reason is that the
leaders of the region are determined to deal with the
problems confronting the community. At the Lome
Declaration,4 the leaders agreed without reservation to
"continue to pursue the current Community's policies on
infrastructure development in transport and communication
aimed at promotion of social and economic intercourse
among the peoples of the sub-region." Infrastructure
poses an obstacle to free movement of goods and what the
Community is doing presently injects some hope into the
free movement of goods envisaged by the Treaty. Among the
projects which the ECOWAS Fund has assisted is the $24
million for the telecommunication program involving 13
Member States and it has also negotiated with outside
agencies for loans and secured 10 million ECU from the
European Investment Bank for more projects.s On the list
of priorities are road and transport links. Also very
down to earth was the ECOWAS Economic Recovery Program of
nearly $1,000 million for 136 projects, more than one-half
of which are for regional projects launched by President
Babangida at a special session of the 1987 ECOWAS Summit.
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These efforts are directed towards the success of
ECOWAS in general and the free movement of goods in par-
ticular.
The picture of the free movement of goods in EC is en-
tirely different from that of the ECOWAS. The tremendous
success of free movement of goods in EC has made it one of
the formidable economic powers in the world today. It is
no wonder four of its Member States participate in the an-
nual World Economic Summit.6
The year 1992 has been set for the full establishment
of the Common Market. Some of the obstacles to trade
which now exist may have been removed but it is unlikely
that a complete "customs disarmament" may be achieved.
The Member States may adopt some measures which will serve
as hindrance to the free movement of goods especially when
it comes to public supply contracts. Customs duties and
quantitative restrictions may be removed completely but
measures having equivalent effects may remain. It is even
likely that a nationalistic feeling to protect domestic
goods may arise in one particular Member State which may
serve as obstacles to free movement of goods. If the
people of the United Kingdom for nationalistic feelings
decide not to get addicted to German cars but rather sup-
port their own automobile industries, it is unlikely the
EC can do something about it. Such feelings may develop
unconsciously or through the subtle manipulation of the
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government which will elude the detective eyes of the Com-
mission of the EC.
It is an undisputed fact that free movement of goods in
EC has gone a long way and if any encumbrances exist after
1992, the reason can be attributed to this simple fact;
and that is, institution of human creation or humanity in
general, and perfection are incompatible.
EC for that matter may have its own imperfections.
With the present efforts by the leaders7 of the ECOWAS,
there is hope for the trade liberalization despite the in-
surmountable problems facing the Community. It will not
be easy to deal with these problems, but at least the
present attempts to solve them will get the trade libera-
lization program off the ground and set in motion some-
thing great for the future.
However, with the present efforts, if conditions remain
as they are within the next ten years, the distinct pos-
sibility is that not only will ECOWAS trade liberalization
be meaningless but the entire West African Community will
suffer the same fate as the defunct East African Community
-- painful death. The ECOWAS will cease to exist and the
region will still remain as the "wretched of the earth."
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ENDNOTES TO CHAPTER FOUR
1. This statement was made by General Babangida,
President of Nigeria and Chairman of ECOWAS, at the 1987
summit Meeting at Ahuja, Nigeria.
2. Dependency is perceived by most governments of the
sub-region as a threat to both political and economic
sovereignty. It has reduced the sub-region to the state
of "hewers of wood and drawers of water." Trade among the
Member States of ECOWAS will definitely reduce the level
of dependency which had been created by the colonial ad-
ministration. It makes no sense for Ghana to buy
petroleum from the united Kingdom while Nigeria has the
same product.
:3. It will be easier to encourage the people to change
their lifestyle and tastes to be more African through a
vigorous educational campaign. It will be a gradual
process and with time conditions will change. Even
presentlY because of scarcity of imported goods in some
Member states of ECOWAS people are changing their tastes
to accommodate the situation.
4. In November 1984 the Heads of State and Government
of ECOWAS viewing with deep concern the growing crises af-
fecting the sub-region decided to adopt a joint program
known as the "Lome Declaration." This is part of the
Economic Recovery Program of the Community.
5. ECOWAS: Special Reports, West Africa Magazine,
July 1987.
6. These are France, Germany, Italy and the united
Kingdom of Great Britain and Northern Ireland.
7. The last summit Meeting was exceptional because the
leaders of the region were very eager to confront the
problems facing ECOWAS.
